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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ALAMEDA 

DURAN, et aI., 

Plaintiffs, 

vs. 

U.S. BANK, N.A., et aI., 

Defendants. 

No. 2001- 035537 

ORDER DENYING CLASS 
CERTIFICATION 

On Defendant's Motion To Deny Class Certification and Plaintiffs' Cross-Motion 

For Class Certification ("Motions"), the court issued an interim order on December 14, 

2015 ("Interim Order"), portions of which are repeated here, and then counsel argued the 

Motions on April 20, 2016. The court now rules on all outstanding issues as follows: 

I. BACKGROUND 

The factual background of the claims of plaintiffs Sam Duran and Matt 

Fitzsimmons ("Plaintiffs") and the procedural background of this case from its beginning 
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in 2001 are well known to all parties, and are concisely set forth by the California 

Supreme Court ("SC") in Duran v. Us. Bank National Association (2014) 59 Ca1.4th 1 

(hereafter, "Duran") at pages 13 through 24, which are incorporated herein by this 

reference. That decision affirmed in its entirety the Court of Appeal's judgment, 

reversing the trial court's judgment and ordering the class decertified, with directions that 

"[o]n remand, a new trial will be required for both liability and restitution, and the trial 

court may entertain a new class certification motion." (Duran, at 50.) 

After the remittitur was filed on July 7, 2014, the original trial judge was the 

subject of a challenge by defendant U.S. Bank National Association ("Defendant") 

pursuant to Code of Civil Procedure ("CCP") section 170.6, and the case was reassigned 

to this judicial officer for all purposes on September 8, 2014. Defendant then queued up 

the class certification question first by filing a Motion To Deny Class Certification 

("Defendant's Motion") on December 18, 2014. Over Plaintiffs' objections, the court 

accommodated this procedure but established a schedule for Plaintiffs' opposition that 

allowed adequate time for Plaintiffs to fully develop their opposition arguments a~d 

supporting evidentiary record. Plaintiffs were also permitted to characterize their 

opposition as a cross-motion for class certification, which was filed on April 30, 2015 

("Plaintiffs' Motion"). 

Numerous discovery disputes arose in connection with the development of the 

record that is now before the court, generating multiple discovery orders. While the court 

declined to reopen discovery, it did not bar Plaintiffs from developing other evidence in 

support of Plaintiffs' Motion (Order dated January 21,2015). Plaintiffs retained a survey 

expert, Dr. Jon A. Krosnick ("Krosnick"), who began the process of conducting a 
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telephone survey of members of the putative class in this case by sending an "advance 

letter" to which Defendant chose to respond by sending its own letter, under signature of 

a senior vice president, addressing the advance letter. A flurry of motion activity 

followed, resulting in an order dated February 27,2015, that granted Plaintiffs' requests 

to send a corrective mailing and to depose the author of Defendant's letter, and denied 

Defendant's request to halt the survey. The survey was conducted, and a detailed report 

regarding the results of the survey was filed with Plaintiffs' Motion on April 30, 2015 

("April 2015 Krosnick Report"). 

II. THE RECORD ON THE MOTIONS 

Submitted with Defendant's Motion on December 18,2014, were 14 putative 

class member declarations obtained by Defendant in 2002 and 2004 and originally 

submitted by Defendant in support of its first motion to deny certification and in 

opposition to Plaintiffs' first motion for class certification in January 2005. All of these 

declarants had been deposed, testified at trial, or both (were "tested") ("Defendant's 

Declarants"). Defendant also submitted a March 2007 declaration of Defendant's Human 

Resources Manager, Linda Allen, numerous excerpts from the transcript of the trial in 

May-September 2007 and the depositions of putative class members taken between early 

2003 and early 2007, various briefs and orders from the court's records in this action, 

including two declarations filed in December 2005 in support of Defendant's opposition 

to Plaintiffs' motion for summary adjudication of Defendant's administrative/executive 

exemption and commission sales exemption defenses, certain of Plaintiffs' responses to 

written discovery, and a small number of documents. Also submitted by Defendant with 
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its opening papers was a Request For Judicial Notice of pleadings, briefs, orders and 

hearing transcripts from Trahan v. Us. Bank National Association, et al. (U.S. Dist. Ct., 

N.C. Cal., Case No.3 :09-cv-03111 JSW [originating in the Superior Court of California, 

County of Alameda, as Case No. RG09 454803] ("Trahan"), and two orders from other 

cases involving counsel for Plaintiffs. The Request for Judicial Notice is GRANTED, but 

only as to the existence. of the subject records and not as to the truth of any matters 

asserted therein. 

Submitted with Plaintiffs' Motion was the April 2015 Krosnick Report, the 

declaration of Plaintiffs' counset, Edward 1. Wynne, re: adequacy of counsel and 

authentication of exhibits, including a complete list of the putative class as Exhibit A, 54 

declarations of putative class members ("Plaintiffs' Declarants"), and transcript excerpts 

from the deposition of37 putative class members and four of Defendant's management 

personnel- Linda Allen, Ted Williams Biggs (Senior Vice President), Matthew Gediman 

and Sean MacClelland (titles not provided). The Biggs, Gediman, and MacClelland 

depositions were taken in the Trahan case, as was the deposition of one putative class 

member, Michael Watkins. Plaintiff has also submitted various transcript excerpts from 

the 2007 trial, two trial exhibits, several orders from earlier in this case, expense 

reimbursement records and counsel created "mileage calendars" for 15 putative class 

members, and assorted documents produced in discovery in the Trahan case, including 

written BBO job descriptions dated May 2005 and July 2009, a BBO Quarterly 

Certification form and CA BBO Plan Call Minutes, Defendant's response to a certain 

special interrogatory, and an email chain between a putative class member who 

separately settled with Defendant ~nd Plaintiffs' counsel. Also submitted by Plaintiffs 
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with their opening papers, without a request for judicial notice, was a copy of the August 

28, 2012, Order Granting Class Certification in Trahan. As with the other records from 

the Trahan case, the court takes notice of the existence of the document only. 

With its Reply, filed on October 2,2015, Defendant expanded the evidentiary 

record substantially to include the Supplemental Declaration Of Andrew Hildreth, Ph.D. 

("Hildreth"), whose assignment was "to comment on the scientific qualities of Dr. 

Krosnick's survey as presented in his April~O, 2015 Report (,2015 Report'): how it was 

conducted, what (if anything) can be learned fromthe data derived from the survey, and 

whether this survey, or any survey for that matter, can be used in this context (that is: a 

putative class action litigation where responders have a vested interest in the outcome of 

the lawsuit itself)." That this declaration is dubbed "supplemental" derives from the fact 

that Hildreth submitted an earlier declaration (dated May 22, 2015) in connection with 

Defendant's attempt to prevent the Krosnick survey from being conducted in the first 

place. An Errata Declaration of Hildreth was filed on November 9, 2015, after Plaintiffs 

had deposed him. 

Also submitted by Defendant with its Reply were transcript excerpts from the 

depositions of Krosnick and five of the putative class members who completed the survey 

upon which the April 2015 Krosnick Report was based, the Report and Supplementary 

Report prepared by Krosnick in 2008 ("2008 Krosnick Reports"), but never admitted into 

evidence, a disc containing the 2008 and 2015 Survey Data, a report by Krosnick filed in 

Trahan, the July 31, 2008, Report of Richard Drogin, further transcript excerpts from the 

2007 trial and from a discovery motion hearing, and copies of several communications 

between putative class members and defense counsel's firm. 
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Defendant also saw fit to submit 66 more declarations of putative class members 

from 2002 and 2004, whether or not those declarants had been "tested" by deposition, 

justifying its decision to do so by the fact that Plaintiffs had not limited the pool of 

Plaintiffs' Declarants to those of whom Defendant had the opportunity to depose, and 

transcript excerpts from the depositions of some 34 putative class members taken from 

2003 through 2012 in either this case or Trahan. 

With their Reply, filed on November 13,2015, Plaintiffs submitted transcript 

excerpts from the deposition of Hildreth, their own selection of transcript excerpts from 

Defendant's depositions of the five 2015 survey participants, an expert report prepared by 

and deposition testimony given by Hildreth in another case, and transcript excerpts from 

Hildreth's deposition and trial testimony given in this case. 

Plaintiffs also submitted the Third Report of Dr. Jon A. Krosnick, November, 13, 

2015 ("Third Krosnick Report"), with their Reply, so numbered because a "Second 

Report" was submitted on May 29, 2015, in connection with discovery motions. 

Unsurprisingly, the submission of this report drew a motion to strike from Defendant, 

filed on November 20,2015, to which Plaintiffs responded on November 25,2015. In the 

Interim Order, the court indicated its intention to deny the motion to strike the Third 

Krosnick Report, which intention it now confirms. The motion to strike the Third 

Krosnick Report is DENIED. 

Pursuant to a Minute Order dated March 16, 2016, granting leave to Defendant to 

submit a supplemental declaration of its own expert, specifically limited to responding 

directly to any analyses, computations, and tables that are truly "new" in the Third 
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Krosnick Report, the Second Supplemental Declaration of Andrew Hildreth, Ph.D. was 

filed on March 29,2016. 

Whatever else might be said of this record, it may fairly be characterized as "fully 

developed." Indeed, the submissions by both sides are incredibly redundant such that the 

challenge for the court has been to identify what is actually probative. As discussed more 

fully below, the declarations and various transcript excerpts are clearly overkill. The only 

new material of any importance lies in the disputes between Krosnick and Hildreth. The 

outcome of these Motions turns on the resolution of these disputes. 

III. THE DURAN DECISION 

The current analysis of the class certification question is, of course, framed by the 

Duran decision in which, as noted above, the SC reversed the judgment entered 

following the two-phased trial conducted in 2007 and 2008, and ordered the class 

decertified. In so doing, the SC found three fundamental defects in the underlying case 

and, specifically, in the trial court's use of statistical proof: (1) the sample was not truly a 

random sample (Duran, at 43-45 1
); (2) the sample size was not scientifically determined 

and as a result was too small with too great a margin of error (id., at 42,462
); and (3) the 

court's trial plan barred the defense from challenging the sample or presenting its 

1 Among the problems with the sample used in the first trial was the fact that some of those randomly 
selected were dropped from, or allowed to opt out of, the original random sample and then the named 
plaintiffs were added. The cumulative impact of these arbitrary changes in the sample population deprived 
it of any "randomness" and most likely skewed the results in Plaintiffs' favor. (Duran, at 45.) 

2 The trial court selected the sample size without the benefit of any expert testimony or statistical showing 
to justify the size and calculate the resulting margin of error. 
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affirmative defenses. (Id., at 33-36.3
) The court traced all three of these errors to 

shortcomings in the trial plan that was established after the class was first certified. 

Looking at the record before the trial court at the class certification stage, the SC 

opined that "at the certification stage, it should have been apparent that litigation of the 

outside salesperson defense would also involve significant inquiry into how each of the 

class's 260 members 'actually spen[t] his or her time'" (Id., at 32, [citing Ramirez v. 

Yosemite Water Co., Inc. (1999) 20 Ca1.4t~ 785,802 ("Ramirez")]). The SC did 

acknowledge that the trial court was entitled to discredit the declarations that had been 

submitted by Defendant at the time of class certification; however, it went on to state 

that, "[w]hile common issues among class members may have been sufficient to satisfy 

the predominance prong for certification, the trial court also had to determine that these 

individual issues could be effectively managed in the ensuing litigation." (Ibid.) In other 

words, the focus of the SC's criticism was not on the initial decision to certifY the class, 

but rather on the subsequent failure to consider the impact, from a management 

perspective, of Defendant's affirmative defenses, in particular the defense that certain of 

the class members were properly classified. Indeed, the SC further observed that "the 

certification order was necessarily provisional in that it was subject to development of a 

trial plan that would manage individual issues surrounding the outside sales exemption" 

(id., at 33), and found that the plan that was established and followed "did not manage 

individual issues. It ignored them." (Id., at 34.) 

3 The trial court denied Defendant's attempts to call class members outside the sample to undermine the 
inferences that might otherwise be drawn or show specific individuals as to whom Defendant could 
establish its affirmative defense. 
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The Duran decision goes on to detail the various ways in which the trial plan was 

flawed, citing to and discussing Justice Werdegar's concurring opinion in Brinker 

Restaurant Corp. v. Sup. Ct. (1981) 30 Ca1.3d 256 ("Brinker"), in which she drew an 

instructive distinction between the types of affirmative defenses that can undermine 

manageability, i.e., "a defense that hinges liability vel non on consideration of numerous 

intricately detailed factual questions" as distinguished from "a defense that raises only 

one or a few questions and that operates not to extinguish the defendant's liability but 

only to diminish the amount of a given plaintiff's recovery" (Duran, at 30, citing Brinker, 

at 1054), noting that "a defense in which liability itself is predicated on factual questions 

specific to individual claimants poses a much greater challenge to manageability." (Ibid.) 

While emphasizing that "a class action trial management plan may not foreclose the 

litigation of relevant affirmative defenses, even when these defenses turn on individual 

issues," the Duran court also reaffirmed that class action defendants do not have an 

unfettered right to present individualizedcevidence. (Id., at 34.) 

Importantly, the Duran court expressly stopped short of saying that an employer's 

liability for misclassification may never be decided on a class-wide basis, and it provided 

two examples of how this might be done: (1) "if it is shown that the employer had a 

consistently applied policy or uniform job requirements and expectations contrary to a 

Labor Code exemption, or [(2)] if it knowingly encouraged a uniform de facto practice 

inconsistent with the exemption. (citations.)" (Duran, at 37.) It went on to explain that 

"[i]n such a case the evidence for uniformity among class members would be strong, and 

common proof would be sufficient to call for the employer to defend its claimed 

exemption." (Id., at 37-38.) 
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A primary factor in the Duran court's finding that the class may have been 

improvidently certified the first time around was its conclusion that the trial court had 

"received no evidence establishing uniformity in how BBOs spent their time." (Duran, at 

32.) Having reviewed the now voluminous record before it on these cross-motions, the 

court concludes that, although the record has grown in size, and there has been further 

development of Plaintiffs' challenges to the credibility of Defendant's Declarants in the 

form of both more recent declarations and deposition testimony, the evidentiary record

with one important exception - continues to fall short of the kind of showing of 

uniformity that the DUran court found necessary. That exception lies in Plaintiffs' use of 

statistical evidence to shore up its trial plan. 

Responding to the Duran Court's observation that "trial courts would be well 

advised to obtain such a [trial] plan before deciding to certify a class action" (Duran, at 

31-32), Plaintiffs here have submitted both in their original papers and again in a separate 

document filed on August 21, 2015, a detailed trial plan that attempts to remedy the 

defects identified by the SC. First, they propose to again use representative testimony 

from selected putative class members but to do so in a completely random fashion rather 

than in the flawed manner employed in the first triaL Second, they propose to determine 

the appropriate sample size from an analysis of a survey conducted in accordance with 

strict scientific principles. Finally, they propose to allow the defense to challenge that 

presentation by calling putative class members outside of the random sample. Central to 

the entire endeavor, though, is the scientific survey and analyses thereof in the April 2015 

Krosnick Report. The question before the court now is whether Plaintiffs' trial plan - and 
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particularly its reliance on the April 2015 Krosnick Report - addresses the deficiencies 

that led to the reversal of the prior judgment and underlying certification order. 

IV. FIRST HEARING 

The stated purpose of the Krosnick survey was to determine the appropriate size 

of a sample group of witnesses needed to testify at trial in order to· prove, by statistical 

inference (Bell v. Farmers Ins. Exchcmge (2004) 115 Cal.App.4th 715,754-755 ["Bell"]), 

Plaintiffs' theory ofliability and an aggregate amount of restitution. However, having 

tentatively accepted the general proposition that class certification in this case may 

. properly be based, in part, on survey results that appear to show a strong uniformity of 

class member experiences, in the Interim Order the court set a hearing to address this 

proposition specifically, and Plaintiffs' overall trial plan generally. That hearing was 

conducted on January 14,2016 (appearing on the Register of Actions as a Case 

Management Conference, "First Hearing"). 

Notwithstanding Defendant's vigorous arguments to the contrary, the court 

concludes that the use of a statistical model for proving liability in an employee 

misclassification case was not foreclosed by the Duran decision. To the contrary, "[a]fter 

Duran it is clear the outright rejection of statistical sampling as evidence to support a 

plaintiffs proof of liability is improper so long as the proposed sampling plan accords the 

employer an opportunity to prove its affirmative defenses." (Martinez v. Joe's Crab 

Shack Holdings (2014) 231 Cal.App.4th 362, 383 ("Martinez") [citing Duran, at 40].) In 

its discussion of the possible use of statistical sampling in a case involving the managerial 

exemption, the Martinez court also quoted Sav-On Drug Stores, Inc. v. Sup. Ct. (2004) 34 
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Ca1.4th 319, 336-337 ("Sav-On"): "[a]ny dispute over 'how the employee actually spends 

his or her time' [ citation] ... has the potential to generate individual issues. But 

considerations such as 'the employers realistic expectations' [citations] and 'the actual 

overall requirements of the job,' [citation] are likely to prove susceptible to common 

proof." It also quoted Justice Liu's concurrence in Duran at page 52: "[i]n recognizing 

that California's definition of the outside salesperson is quantitative in nature, Ramirez 

did not say that the test boils down to whether a particular employee actually spends 

more than 50 percent of his or her working hours on outside sales. Instead, the ultimate 

question is: what are 'the realistic requirements of the job?'" (Martinez, at 382.) These 

observations are equally applicable to this case. 

Defendant's position, as articulated in its papers and argued at both hearings, 

continues to be based on the proposition that proof that any of the putative class members 

spent more than half of their time away from the office, i.e~, that any of the putative class 

members were properly classified as exempt under the outside sales exemption, defeats 

class certification. This is exemplified by Defendant's argument that, even if the 

Krosnick survey was not "deeply flawed" in other respects, it fails to provide the 

necessary showing of uniformity because even Krosnick admits that' less than 100% of 

the survey respondents reported that they spent most of their time inside Defendant's 

branches. This argument, however, mischaracterizes Plaintiffs' theory of liability. 

Plaintiffs assert that because the BBO position was designed, managed and 

monitored as an inside sales job, and as a consequence that is how the BBOs uniformly 

spent their time, Defendant violated mandatory overtime wage laws by classifying all 

BBOs as exempt. They intend to show, if given the chance, that it was not realistic for 

Page 12 of 40 



Defendant to expect that putative class members would be able to perform the duties and 

meet the production goals of the BBO position by "customarily and regularly work[ing] 

more than half the working time away from the employer's place of business selling 

tangible or intangible items or obtaining orders or contracts for products, services or use 

of facilities" (Industrial Welfare Com., Wage Order No. 4-2001, subd. 2(M)). In other 

words, Plaintiffs intend to show that Defendant "had a consistently applied policy or 

uniform job requirements and expectations contrary to a Labor Code exemption." 

(Duran, at 37.) Under this theory, the focus of the liability inquiry would be on the 

"realistic requirements of the [BBOs'] job" (Duran, at 52 [Concurring Opinion by Liu, 

J.]), i.e., whether it was realistic for Defendant to expect that the BBOs would be 

"outside" more than half of the time, given the nature of their job duties and performance 

expectations. Such a finding would be based on evidence of the actual experiences of 

putative class members who were "getting the job done" as to where they spent their time 

doing so. 

As a conceptual matter, the court concludes (a) that statistical evidence derived 

from data obtained by way of a survey could serve to fill the evidentiary void on the issue 

of uniformity for class certification purposes, and (b) that a statistical evidence model, if 

properly done, could be used to determine Defendant's liability. As to whether such an 

approach could be structured in a way that also manages Defendant's affirmative 

defenses,4 that is a question that can only be answered by re~iewing the case-specific trial 

plan. 

4 Defendant asserted several affirmative defenses in this case, but summary judgment was granted on all 
but the outside sales exemption defense. The parties disagree whether the remand re-opened the issue of the 
viability of the other affirmative defenses. The court does not address that dispute but assumes for purposes 
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V. SECOND HEARING 

The court also indicated in the Interim Order that the competing arguments of the 

parties' respective experts as to the validity of the April 2015 Krosnick Report would be 

addressed after the court had decided the broader question of whether a statistical model 

can be used at all in this context. The court further informed the parties that it was 

considering (a) whether to appoint a neutral expert pursuant to Evidence Code 730, and 

(b) whether to conduct an evidentiary hearing, with testimony from both of the parties' 

experts, and possibly testimony from the neutral expert as well. At the court's direction, 

the parties each identified three experts as nominees for the position of neutral expert. 

Defendant's nominations were submitt~d over its objections to any such appointment. 

On March 16,2016, the court issued a Minute Order indicating (a) that it had 

decided that an evidentiary hearing would not be held, and (b) that a neutral expert would 

be appointed for the express purposes of serving in the capacity of a technical advisor to 

the court, clearly specifying that the neutral expert would not provide evidence. A March 

25, 2016, Minute Order confirmed the appointment of a neutral expert to serve as 

"court's consultant," identified the portion of the record that would be provided to the 

court's.consultant, and listed the subject categories on which the court would seek to be 

educated. It further indicated that the results of the court's evaluation of the declarations 

and reports of the parties' respective experts, as well as the court's ultimate conclusion as 

to whether a class should be certified, would be the subject of the second hearing. 

On April 11, 2016, Defendant filed an objection to the March 25,2016, Minute 

Order arguing, inter alia, that the terms of such an appointment amounted to improper ex 

of this analysis that only the outside sales exemption remains. If the others were revived, that obviously 
would not tip the balance on these Motions back in favor of Plaintiffs. 
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parte communication, was beyond the parameters of California law and violated 

Defendant's due process rights. The court overrules those objections. The purpose of the 

appointment is not to elicit a third opinion but to provide technical input, and it is no 

more an ex parte communication than would be a consultation with a legal research 

attorney who happened to have a degree in statistics. And while there is not much 

authority on the subject, what there is supports the appointment. (Diaz-Barba v. Sup. Ct. 

(2015) 236 Cal.AppAth 1470, 1490.)5 

On April 19, 2016, the court issued a detailed tentative ruling on class 

certification, and on April 20, 2016 the second and final hearing on class certification 

issues was held in Department 1 ("Second Hearing"). This order revises the prior 

tentative ruling to address the various issues raised by the parties at the hearing and 

thereby attempts to memorialize the parties' respective positions and the court's analysis 

thereof. 

VI. THE EXPERTS' DECLARATIONS 

April 2015 Krosnick Report -

As previously noted, Plaintiffs' opening papers were supported by the April 2015 

Krosnick Report, in which Krosnick states in paragraph 12 that he has "been asked to 

conduct a survey of members of the Duran class with which to generate a menu of 

margins of error for various possible numbers of witnesses who could testify at trial and 

answer questions to reveal average number of hours they worked per week, the 

5 As an aside, the court's ruling on these Motions renders the defense objection moot, and Plaintiffs did not 
object to the appointment. If this case is reviewed by the appellate court, though, it would be helpful to the 
trial courts in this State if there were further guidance on the use of Section 730 to appoint an expert as a 
court technical consultant. 
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proportion of their work hours that were spent performing sales-related activities, and the 

proportion oftheir work hours that were spent performing qutside sales-related 

activities. " 

Krosnick engages first in discussions of general topics, including survey research 

method, uses of surveys in court, and long term recall; and he then provides a detailed 

account of the design and procedure of implementing the survey of a simple, random 

sample of the members of the putative class, working from an established class list. The 

names of 160 individuals were randomly selected, and a total of 87 interviews were 

completed.6 95.45% of respondents reported spending 50% or less of their work time 

performing outside sales-related activities; 90.91 % of respondents reported spending 50% 

or more of their work time performing sales related activities; and respondents reported 

working an average of 63 .18 hours per week. Using the survey data, confidence intervals 

and margins of error were estimated for sample sizes ranging from 15 to 50 people, with 

the results set forth in chart form. 

The first chart is entitled "Confidence Intervals Around the Estimate of95.45% of 

People Who Spent 50% or Less of Their Work Time Performing Outside Sales-Related 

Activities for Samples of Various Sizes." 

The second chart is entitled "Confidence Intervals Around the Estimate 0[90.91% 

of People Who Spent 50% or More of Their Time Performing Sales-Related Activities 

for Samples of Various Sizes." 

6 The report says 87 but most of the tables in the technical appendix show the number of respondents as 66 
rather than 87. For purposes of the current analysis the court will not delve into this discrepancy but accept 
the numbers in the report at face value, assuming that, if they are based on 66 rather than 87, the reference 
to 87 is only a typographical error. ' 
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The third chart is entitled "Confidence Intervals Around the Estimate of 63 .18 

Hours Worked for Samples of Various Sizes." 

October 2,2015, Hildreth Declaration-

In the October 2,2015, Hildreth Declaration, Hildreth asserts that the April 2015 

Krosnick Report and underlying survey ("2015 Survey") are unreliable and invalid for a 

number of reasons. Those reasons fall into two categories: (a) various forms of bias 

and/or error, and (b) improper use of survey data. 

a) Bias/Error: 

1) Self-interest bias - 89.39% of the respondents to the 2015 Survey were aware 

of this lawsuit and, in most cases, the specific issues regarding misclassification and 

overtime that are at issue. In Hildreth's view, surveying interested parties fails to adhere 

to the basic purpose and principles underlying survey science, producing inherently 

unreliable data. Hildreth also makes select references to the deposition testimony of 

several of the survey respondents to further support this argument. 

2) Self-selection bias - Hildreth asserts that, since not all of the 160 persons in the 
. 

random sample responded, the results reflect the responses of those in the random sample 

who wished to take part in the 2015 Survey. He labels this "self-selection bias," rendering 

the sample group unrepresentative of the population as a whole. Hildreth acknowledges, 

however, that statistics from such a sample are "biased by some unknown factor." 

3) Surveying the same population twice - Referring to the survey underlying the 

2008 Krosnick Report ("2008 Survey"), Hildreth asserts that re-administering a survey to 

a sample from the same population, using the same survey method, on the same 

questions, yields biased data for several reasons, including "practice effects." 
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4) Non-response bias - Because the 2015 Survey only achieved a response rate of 

54%, Hildreth asserts that "it is highly likely that significant non-response bias exists 

here." This is just another way of labelling the same issue described above as self-

selection bias. With respect to the tests conducted by Krosnick to correct or adjust for 

non-response bias, Hildreth asserts these tests were random and meaningless, and that 

there was otherwise no plan implemented to find out why the nonresponses occurred. 

5) Recall error - Hildreth asserts that, according to published literature on recall 

and measurement error, individuals consistently over-estimate the hours they work and 

that error increases with the passage of time from the event. 7 

6) Measurement error - Hildreth asserts that the 2015 Survey suffers from 

systematic measurement error because the questions posed in the survey fail to accurately 

measure the question of interest in the lawsuit. Hildreth states that he was informed by 

counsel for Defendant that "the measurement for liability (and if liability is found) and 

damage~ is to measure exempt activities performed and hours worked for SBB's or 

BBO's on a week by week basis." Hildreth also asserts that Krosnick's estimates for 

average hours worked per week did not account for tenure by using a ratio estimator. 

7) Average hours per week - Hildreth asserts that the 63.18 average hours per 

week estimate drawn from the 2015 Survey understates the true variation in the estimate. 

In addition, he asserts that the aggregate estimates between the 2008 Survey and the 2015 

Survey varies by 10 hours per person per week on average. To assert that the second 

7 When considering this issue in the present case, it is important to note that the class originally certified 
and now up for re-certification includes all BBOs employed by Defendant from December 26, 1997, 
through September 26, 2005 - a period II to 18 years ago and the surveys were conducted in 2008 and 
2015 seven years apart. These gaps in the passage of time between the underlying events and the surveys 
and between the surveys themselves are unusually large compared to what may be more "typical" (if there 
is such a thing) in class action litigation. Some of the problems here may be traced to this circumstance. 
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round of responses, seven years after the original, are now more accurate is not credible 

from a scientific perspective. The court notes that Hildreth also invokes "logic" and 

"common sense" in connection with this issue, but the court needs no expert advice as to 

those. 

8) Telescoping error - Hildreth also takes issue with the use of questions asking 

for averages since there is no way of telling how the respondents computed those 

averages, or of testing whether responses have been "telescoped." 

Hildreth then engages in a detailed examination and discussion of the responses of 

18 persons who responded to both the 2008 Survey and the 2015 Survey, including 

graphic illustrations, as well as comparisons between survey responses and deposition 

testimony of 4 of those persons. He also points out that Krosnick appears to have not 

accounted for the hours spent by the survey respondents working at home in his 

calculations of time spent on "outside sales activities." 

b) Use of Data: 

Hildreth asserts that even if the data were not subject to bias and error, it does not 

support Krosnick's conclusions, because (a) the activities and hours were not measured 

on a week-by-week basis, and (b) because Krosnick's calculations and comparisons were 

made between total hours worked per week instead of total overtime hours per week. In 

Hildreth's view, this results in a severe understatement of the extent of the variation in 

the survey data and consequently an understatement of the estimated number of witnesses 

required to achieve a desired margin of error. Hildreth provides tables as attachments to 

his de9laration to demonstrate these assertions. 
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Hildreth also asserts that the estimates for standard error in Krosnick's 

Confidence Intervals tables understate the relative margin of error because the absolute 

margin of error is compared to the purported average of total hours worked rather than 

average overtime hours worked, and because he uses the ':standard deviation of the 

sampling distribution of the mean," which he calls the "standard error of the mean," when 

he should have used the "standard deviation of the sample" as an alternative estimate of 
\ 

the actual variation in the population. 

November 2015 Krosnick Report-

With their Reply, Plaintiffs submitted the Third Report of Dr. Jon A. Krosnick, 

dated November 13,2015 ("November 2015 Krosnick Report"), in which Krosnick 

. addresses, or attempts to address, each of Hildreth's criticisms of his first report. 

Krosnick asserts that self-interest bias is not an issue because the purpose of the 

survey is to anticipate the confidence intervals that will be computed based on testimony 

at trial, and because the witnesses who will testify will be aware of the purpose of the 

lawsuit. He also includes several ,additional tables (Tables 1-4) that purport to show that 

those respondents to both the 2008 and 2015 Surveys who were at least partly aware of 

the purpose of the lawsuit reported slightly fewer hours worked and slightly more hours 

spent on inside sales activities. 

KrosnJck asserts that asking separately about work done in four different locations 

did not cause over-reporting of work hours as Hildreth contends. This questioning 

approach is called "decomposition by place" and yields greater accuracy. Krosnick 

further asserts that the literature relied on by Hildreth in support of his argument that 

survey reports of hours worked are usually higher than the records of the same hours 
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shows that any such variation is quite small. Krosnick also performed comparisons of 

prior testimony given by the 2015 survey respondents under oath against their survey 

reports of hours, attaching several more tables (Tables 5, 6, 7 and 8) that purport to show 

that being under oath does not have a significant impact on responses. 

As to non-response bias, Krosnick conducted additional analyses made possible 

by the disclosure of the identities of the survey respondents after the first report was 

prepared. The additional tests did not yield any statistically significant difference between 

respondents who completed the survey and sampled class members who did not complete 

the survey and thus nonrespondents to the survey. 

As to the effect of the 2008 Survey on the validity of the 2015 Survey, Krosnick 

likens this to the use of a "panel survey" and also argues that the overlap between 

respondents was too small to have any significant "practice effect." Krosnick downplays 

the significance of the differences between the responses of the 18 people who responded 

to both surveys to the questions of highest level of educational attainment. 

As to Hildreth's criticism of his use of the standard error of the mean rather than 

the standard deviation of the sample, Krosnick explains that he computed the correct 

statistic for the purpose, i.e., to help the court understand how close a mean based on 

testimony from a subset of the class is to the mean that would be observed if all members 

of the class were to testify. 

As to Hildreth's argument that overtime hours should have been measured rather 

than total hours worked, Krosnick simply s~ates that Hildreth is wrong. He then states 

"[t]he issue here is not overtime hours and is instead the total number of hours of work 

Page 21 of 40 



done by the class for which they were not paid, some of which might have been overtime, 

and some of which might have been straight time." 

Finally, Krosnick adds 6 tables (Tables 9-14) showing calculations done to 

address other points made by Hildreth, e.g., weighting by total tenure and inclusion of 

time spent working at home as either inside work or outside work. 

Second Supplemental Hildreth Declaration -

On March 29, 2016, by leave of court, Defendant filed the Second Supplemental 

Declaration of Andrew Hildreth, Ph.D. ("Second Supplemental Hildreth Declaration"). 

This final expansion of the evidentiary record was far larger than expected, spanning 

some 29 pages and including multiple tables as well as an appendix. The length and 

complexity of this submission is largely attributable to the fact that Krosnick strayed 

outside the realm of survey data in the November 2015 Krosnick Report to compare 

survey responses from the same people in non-survey settings. Hildreth apparently felt 

obligated to respond in kind, and in a more comprehensive and transparent manner. The 

Second Supplemental Hildreth Declaration otherwise adds little in the way of new 

arguments to the mix. 

VII. DISCUSSION OF SURVEY VALIDITY & USE 

A. G~neral Observations 

The court begins its analyses of the expert testimony with the following 

observations regarding Hildreth's opinions. First, Hildreth's blanket assertion that 

surveys of interested parties fail to adhere to the basic purpose and principles underlying 

survey science, and therefore should never be used in the employment class action 
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context, is greatly overstated. The court is unconvinced that a survey could never serve 

the function for which Plaintiffs caused it to be created and administered, i.e., to serve as , 

"pilot random sample ... to refine ... assumptions as to the variability of the data, and [to 

support] rulings on the appropriate margin of error and the size of the employee sample" 

(Bell, at 722), so long as the process is done properly. 

Second, some of the positions taken by Hildreth in his declarations are based on 

the manner in which defense counsel has articulated to him the leg~l standards and issues 

that are in play in this case, some of which the court disagrees with. Specifically, as noted 

above, Defendant's argument that where, as here, a survey does not show a 100% 

response rate on the outside/inside time spent question, a class cannot be certified is 

simply not a correct statement of the law. This faulty premise is a recurring theme in 

Hildreth's declarations. Likewise, the argument that statistically valid data can only be 

obtained by survey questions that examine the respondents' experiences on a "week by 

week" basis (see, e.g., Second Supplemental Hildreth Declaration, at 25: 1 0-11 ["variation 

across individuals week by week (which I am informed is the legal requirement) is 

missing"]), which is also one of the bases of his assertion of measurement error, is not 

well taken. Indeed, Hildreth crossed the line between expert testimony and legal 

argument on this issue in paragraph 50 of his October 2,2015, declaration. 

Common to all of the biases that Hildreth has enumerated - self-interest, self

selection, non-response, and practice effects - is the fact that it is difficult, at best, to 

measure the effects of such biases, let alone to adjust for them. The same is true for recall 

error, a subject on which there appears to be literature supporting both sides of the 

argument. The court agrees with Hildreth that the tests Krosnick did run to test for non-
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response bias - using such data as "even/odd zip codes", "even/odd household numbers" 

and "last initial's position in the alphabet" - do little, if anything, to counter any non-

response bias that might be present; however, Hildreth's assertion that Krosnick should 

somehow have corne up with a plan to test for non-response bias is facially unrealistic. 

The court simply has to be aware of these potential biases and consider how they may 

play out in the facts of the particular case. 

More fundamentally, though, Hildreth's bias/error criticisms fail to recognize that 

the survey at issue was conducted not for the purpose of providing substantive trial 

testimony, but rather to determine what sample size of randomly selected class members 

is necessary to accurately reflect the experience of the class. Thus, for example, the 

question is not whether a sample of class members can reflect the "unbiased views" of all 

class members but rather what sample size is necessary to represent the views of this 

admittedly biased group. The views of those in that sample would then be developed on 

direct examination and tested on cross-examination at trial. 8 As in any trial, the fact of 

witness bias is just another factor to be considered by the trier of fact. (CACI 107.) 

As for Hildreth's assertion of measurement error, as already noted, his criticism 

that the survey did not solicit "week to week" data is misguided. The other asserted bases 

for measurement error (tenure and the use of a ratio estimator) were adequately addressed 

in the November 2015 Krosnick Report. Likewise, Krosnick's November report 

8 Put another way, the purpose of the survey exercise is to determine what sample size is necessary to 
capture the variability imbedded in what very well may be a biased group. Bias does not per se invalidate 
use of surveys. It may be assumed that class members are biased. The fact of bias does not make their 
testimony inadmissible. If such biased testimony is admissible, then the issue becomes whether the trier of 
fact must hear the testimony of everyone in the biased group or whether a sample of an appropriate size 
may suffice to present the views of the entire population. The survey should provide a measure of the 
variability within the group so as to provide a scientific basis for deciding how many must testify to 
accurately reflect what the testimony of the entire population would be. 
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addresses his initial failure to account for hours worked at home. As will be discussed 

later, Krosnick's initial error on this point did have a noticeable effect on the margins of 

error for the various sample sizes for the liability issue. 

In addition to failing to demonstrate (a) that measurement error, standing alone, 

renders the survey results unreliable, and (b) that the survey data does not support 

Krosnick's conclusions because the activities and hours were not measured on a week

by-week basis, Hildreth's assertion that Krosnick should have used the standard deviation 

of the sample in his calculations is also wide of the mark. The court credits Krosnick's 

explanation on this issue. (November 2015 Krosnick Report, ~~ 12 and 13.) 

B. Differences Between 2008 and 2015 Surveys 

Finally, and most importantly, the court comes to the issues arising from the 

differences between the responses to the 2008 Survey and the responses to the 2015 

Survey and the related issue of Krosnick's use of total average hours worked per week 

rather than average overtime hours worked per week. As much as Plaintiffs and Krosnick 

attempt to downplay their significance, these issues are not only significant, they are 

ultimately, dispositive. 

The 2008 Survey asked the question "how much time, in hours and minutes, did 

you spend on average per week doing everything I just described?" Included in the 

"everything I just described" was "all the time you did work for U.S. Bank at any of their 

offices, or work that you did from your home, or work that you did in any other location. 

Please include any time you spent driving from one place where you were doing U.S. 

Bank work to another place you would then do U.S. Bank work. However, please do not 
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count any time that you spent driving from your home to somewhere or time you spent 

driving from somewhere to your home." 

The 2015 Survey asked separate questions: "Q 1 0: First, please tell me how many 

hours per week you spent doing U.S. Bank work at your home, on average ... Q12: My 

next question asks about work you did at places that were owned, rented, or leased by 

U.S. Bank. This includes a U.S. Bank branch, a U.S. Bank office, a meeting room in a 

hotel or conference center, and any other place that U.S. Bank owned or rented or leased, 

where you did U.S. Bank work. Now please tell me how many hours did you spend doing 

U.S. Bank work per week at a place that was owned, rented, or leased by U.S. Bank, on 

average? ... Q14: Now please tell me how many hours you spent doing U.S. Bank work 

per week everywhere else, NOT at your home, and NOT at a place that was owned, 

rented, or leased by U.S. Bank, but NOT driving, on average? ... Q16: Now I'm going to 

ask you about the time you spent in a vehicle driving from one place where you did work 

for U.S. Bank to another place you did work for U.S. Bank. Please do not include time 

you spent driving from your home to a place where you did work for U.S. Bank and do 

not include time you spent driving from a place where you did work for U.S. Bank to 

your home. How many HOURS per week did you spend in a vehicle driving from one 

place where you did work for U.S. Bank to another place where you did work for U.S. 

Bank?" 

From a review of the above, it is apparent that the single question in the 2008 

Survey was soliciting the same information on the question of the total hours worked per 

week on average as the combination ofQ10, Q12, Q14 and Q16 in the 2015 Survey. That 

is to say, when the answers to the four questions in the 2015 Survey are added together, 
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the result is the total hours spent on average per week doing U.S. Bank work. It is also 

apparent that the sample being surveyed in 2008 was drawn from essentially the same 

population as the sample being surveyed in 2015, covering essentially the same period of 

time. Yet, as Defendant and Hildreth stress throughout their papers, the responses to the 

2008 Survey yielded an average of53.76 total hours worked per week, while the 2015 

Survey yielded an average of 63 .18 hours. Even a non-mathematician can readily see that 

this is a difference of nearly ten hours per week, which is a large number in this context. 

C. What to Make of Differing Results on Total Hours 

Krosnick argues that the Decomposition Principle supports the inference that the 

2015 Survey is more reliable, relying primarily on an article published in Cognitive 

Psychology that was based on a single person's recall over a six year period for events in 

his life. The·court finds Hildreth's opinions on the Decompensation Principle more 

credible (October 2,2015, Hildreth Declaration, at 14-20), including his observation that 

Krosnick has cited no literature specific to surveys that supports his justification for the 

marked difference between the 2008 and 2015 survey responses. (Second Supplemental 

Hildreth Declaration, at 9:6-7.) 

While Plaintiffs and Krosnick argue that the publications cited by Hildreth do not 

support the conclusion that the Decompensation Principle actually causes inflated 

numbers of hours worked to be reported, they miss the bigger picture problem with the 

data comparison namely, the fact that the same surveyed population gave widely 

disparate answers to the same basic line of questioning is tangible evidence in support of 

Defendant's arguments regarding the various other forms of bias, especially self-interest 

bias, and perhaps recall error and telescoping. Defendant claims that this showing taints 

Page 27 of 40 



the use of the 2015 Survey not only on the subject matter where the two surveys overlap 

but also on the subject matter covered onlyby the 2015 Survey to wit, where 

respondents say they spent most of their time, whether it was inside or outside the office. 

D. Bearing on Inside/Outside Sales Issue 

Plaintiffs correctly note that only the 2015 Survey included questions 

distinguishing between the amount of time spent in the office versus out of the office. 

The high degree of consistency in the answers to these questions arguably addresses the 

evidentiary shortcoming at the class certification stage' identified in the Duran decision -

namely, the need for evidence establishing uniformity in how the BBDs spent their time 

(Duran, at 32). The variability from one putative class member to the next as to time 

spent in the office does not matter once the percentages exceed 50%. In other words, a 

person spending 51 % of his or her time in the office does not fall within the outside sales 

exemption any more or less than a person spending 80% of his or her time in the office. 

The issue is where was the most time spent and in that sense is binary. Even assuming 

that the 2015 Survey responses were subject to some unmeasurable amounts of bias or 

error, if it were the only survey, it might nonetheless be used to measure the extent of 

variation within the class on this issue, and to determine the sample size necessary to be 

representative of what the testimony of the entire class would be if they were all called to 

testify. At trial, the testimony of the random sample could be developed on direct 

examination of the representatives and tested on cross. If the products of this testimony . 

did not result in decertification of the class, a liability determination cOilld be made based 

on this evidence,together with other evidence such as documents, the testimony of 
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supervisors, managers, and/or officers, and the testimony of other class members that 

Defendant might choose to call. 

The Hildreth comparison on the 2008 and 2015 Surveys on the common issue of 

total hours, however, raises the question of whether the biases he identifies there also 

caused the estimates on the inside/outside issue to be inflated. In other words, if the self-

interest bias caused respondents to overestimate the time spent inside the office, that bias 

undermines Krosnick's conclusion that the 2015 Survey shows, for example, that a 

sample size of25 would show, subject to a 7.85% margin of error, that 95% of class 

members spent most of their time inside the office.9 If that conclusion is skewed upwards 

due to bias, one could expect the trial results to show much greater variation, and that 

variation would require a larger sample size to approach the various confidence levels 

Krosnick posits for his different sample sizes. This has implications for both the sample 

size necessary for Plaintiffs to prove their liability theory and the likely number of class 

members Defendant would end up calling to establish its affirmative defense. 

E. Complication on Restitution Issue 

Furthermore, even if the court, were to conclude that Plaintiffs' plan to use the 

data from the 2015 Survey and the testimony of a sample witness group based thereon in 

the liability phase of the trial were viable, a separate problem arises from Plaintiffs' 

proposal to use the same randomly selected witness group, the size of which would be 

"scientifically" based on the 2015 Survey responses, for the fixing of aggregate 

9 These observations are based on Krosnick's Table 11, which did not correctly account for the amount of 
time reportedly spent at home. The latter factor was accounted for in Table 12, and a comparison of the 
two shows a significant drop in the estimated mean, the margin of error and the lower bound of the 95% 
confidence level. Those changes are material and underscore the fragility of Krosnick's statistical construct. 
Once one adjusts for the home time and considers the potential impact of self-interest bias, the showing of 
uniformity is significantly eroded and the number of class members needed to capture the variability within 
the class shoots up. 
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restitution. This second purpose is problematic on several levels. First, the aggregate 

restitution question is not binary.;.. whether more or less than 50% was spent in or out of 

the office - but rather turns on the amount of overtime worked by each of the putative 

class members. Second, the determination of whether Defendant's policy of classifying 

all BBOs as exempt is unlawful would be informed not only by the testimony of the 

sample of putative.dass members, but also by other evidence - such as documents, 

manager testimony and the like. On the issue of restitution, however, the trial plan calls 

for a determination of the aggregate amount of restitution based solely on the testimony 

of a representative sample. Third, the trial plan suggests only that "to the extent the 

calculation of the weighted average number of hours worked per week produces a larger 

margin of error than is acceptable to the Court, the parties can continue to submit 

evidence on the issue of average hours worked until the margin of error reaches an 

acceptable number." As will be further discussed below, this is not a viable alternative. 

F. Total Hours vs. Overtime Hours 

As noted on the issue of average overall hours worked, from which average 

overtime hours would be calculated, the 2008 and 2015 Surveys covered the same 

ground, albeit in different ways, with significantly different results. 

These differences take on added significance when considered together with 

Hildreth's observations and opinions regarding the use by Krosnick of average total hours 

worked per week rather than average overtime hours worked per week in his calculations. 

When asked in deposition why he did so, Krosnick simply responded "I was asked to do 

that." (Defendant'S Compendium of Evidence to Reply, Exhibit 140, at 191 :22~192:2.) It 

is clear to the court that a comparison between larger numbers, here the total hours 
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worked, yields significantly different variation calculations than a comparison between 

far smaller numbers - here the overtime hours derived by subtracting 40 from the total 

hours. (October 2,2015, Hildreth Declaration, ~~ 74 & 75.) Krosnick's response to this 

issue in his final report is to state "[t]he issue here is not overtime hours and is instead the 

total number of hours of work done by the class for which they were not paid, some of 

which might have been overtime, and some of which might have been straight time." 

(November 2016 Krosnick Report, ~ 14.) Not only is this statement unresponsive to the 

issue, it demonstrates Krosnick's lack of understanding of Plaintiffs' theory of liability. 

This case does not include a claim for uncompensated straight time. 

The court acknowledges that Hildreth's declarations sometimes blur the lines 

between the questions upon which liability will turn and the questions upon which an 

aggregate restitution award would be based. Hildreth is correct, however, that in the 

context of calculating restitution, the focus must be on overtime hours, not total hours 

worked. Accordingly, even if the court were to accept Plaintiffs' argument that a 

difference between the 2008 Survey and the 2015 Survey of nearly 10 total average hours 

per week is not statistically significant enough to call the 2015 Survey results into serious 

question, that conclusion changes when the comparison is made with respect to overtime 

hours. There the variation within the class is much greater, and the necessary sample size 

needed to achieve the relative margin of error found acceptable by the court in Bell is 

driven up dramatically. While it is theoretically possible that a liability determination 

could be made by extrapolating findings based on the testimony of a representative 

sample group, on the issue of restitution millions of dollars in aggregate liability turns on 

the testimony of the selected sample. Clearly the differences between the two surveys 
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underscore how sensitive survey results are to the way a survey is conducted, how 

dramatic the impact of any bias may be and the problems this poses in trying to determine 

aggregate restitution. 

In fact, the 2015 Survey results do not support the conclusion that '- given the 

small class size in this case - a sample group of any size smaller than the entire class 

could ever yield an aggregate restitution award "as a matter of just and reasonable 

inference." (Bell, at 748 [citing Anderson v. Mt. Clemens Pottery Co. (1946) 328 U.S. 

680,687-688].) In other words, the experience of each class member would need to be 

tested not only to determine his or her individual share, but also to arrive at an aggregate 

amount of restitution in the first place. This, of course, has severe manageability 

implications. 

VIII. CLASS CERTIFICATION 

The current state of the law with respect to the class certification principles at 

issue in this case is clearly set forth in the Duran decision at pages 28 through 30. 

Plaintiffs must establish the existence of an ascertainable class with a well-defined 

community of interest, and part of the community of interest 'requirement is a showing 

that issues of law and fact common to the class predominate. (Richmond v. Dart 

Industries, Inc. (1981) 29 Ca1.3d 462, 470.) The ultimate question for predominance is 

whether the issues which play be jointly tried, when compared with those requiring 

separate adjudication, are so numerous or substantial that the maintenance of a class 

action would be advantageous to the judicial process and to the litigants. (Collins v. 

Rocha (1972) 7 Ca1.3d 232,238.) The answer hinges on whether the theory of recovery 
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advanced by the proponents of certification is, as an analytical matter, likely to prove 

amenable to class treatment. (Sav-On, at 327.) As a general rule, if the defendant's 

liability can be determined by facts common to all members of the class, a class will be 

certified even if the members must individually prove their damages. (Brinker, at 1021-

1022.) Also of critical import is whether individual issues, including those arising from 

affirmative defenses, can be managed fairly and efficiently. (Washington Mutual Bank v. 

Sup. Ct. (2001) 24 Ca1.4th 906,922-923; Alberts v. Aurora Behavior Health Care (2015) 

241 Cal.App.4th 388, 394, 422.) 

In accordance with the Duran decision, Defendant's arguments against 

certification focus on predominance and manageability. In the absence of any arguments 

to the contrary, the court finds that the proposed class is sufficiently numerous and 

ascertainable. The court also rejects any assertion by Defendant that either the proposed 

class representatives or putative class counsel are inadequate to serve in those capacities. 

A. Predominance 

As already discussed, the predominance issue is dependent on Plaintiffs' proposed 

trial plan, which is in tum dependent on the result of the 2015 Survey. In other words, 

Plaintiffs' proposed method of obtaining a class~wide ruling on whether Defendant's 

policy of classifying all class members as exempt employees was lawful depends on a 

viable plan to utilize testimony from a randomly chosen sample group of class members, 

a critical first step in which is to establish the size of the sample. Although the court 

agrees with Plaintiffs that a survey of putative class members along the lines of the 2015 

Survey could serve this purpose in theory, it concludes that the comparison between the 
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overlapping portions of the 2008 and 2015 Surveys demonstrates that the data from the 

2015 Survey is not sufficiently reliable for Plaintiffs' intended use. 

At the Second Hearing, counsel for Plaintiffs pressed their argument that the 

current evidentiary record is sufficient for purposes of class certification even without the 

2015 Survey. Counsel did not suggest, however, that Plaintiffs' trial plan could survive 

without the support of the 2015 Survey data, and the Duran decision makes clear, class 

certification in this case may not be granted in the absence of a viable trial plan. (Duran, 

at 31-32.) Plaintiffs need the survey to support selection of a sample size for the liability 

phase, to provide a basis for an aggregate restitution determination and also, in this case, 

to provide some comfort to the court that Defendant's affirmative defense will not lead to 

a proliferation of mini-trials in the first phase of the case. If the survey helps the court 

address all of these purposes, one may conclude that the common issues will predominate 

over the individual ones. If not, common issues will probably not predominate. 

B. Manageability 

Notwithstanding Plaintiffs' arguments to the contrary at the Second Hearing, it is 

too late in this litigation for another "provisional" certification order that is subject to 

further development of a trial plan. (Duran, at 33.) Unless the court concludes that the 

trial plan i~ trial ready, certification must be denied. 

A major focus of Defendant's manageability argument is, and always has been, on 

its affirmative defense of the outside sales exemption. Defendant has argued all along that 

it has a due process right to directly examine every putative class member regarding his 

or her work experiences in order to make individual determinations as to whether they 

were properly classified. The Duran decision, however, demonstrates that the SC did not 
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agree with this argument, although it did confirm that a trial plan may not foreclose the 

litigation of affirmative defenses, even when those defenses turn on individual questions. 

(Duran, at 34.) 

The court was initially satisfied with the manner in which Plaintiffs' proposed 

trial plan anticipates addressing Defendant's affirmative defenses. Had Plaintiffs been 

successful in making their prima facie case, Defendant would have been entitled to 

present evidence to demonstrate that some of the putative class members were properly 

classified, including calling witnesses from outside the sample group. To the extent such 

showings were sufficient as to a few class members, those individuals would have been 

excluded from the class, and if such exclusions reached a high enough number, the class 

would have been decertified. This part of the trial plan, however, depends on a viable 

plan for establishing Plaintiffs' prima facie case on the liability issue to begin with, and 

the unreliability of the 2015 Survey data for any purpose puts this requisite showing out 

of reach. 

Furthermore, even if the court were to permit the liability phase to proceed with a 

witness sample group to testify on liability - i.e., the legality of Defendant's uniform 

classification policy - the court has determined that representative sampling cannot be 

used to establish an aggregate restitution award because the sample size is not 

scientifically supported for this purpose. Accordingly, it appears that testimony will be 

required from each class member in any event. In light of this conclusion, it does not 

appear that the proposed phasing of the trial would actually serve to avoid the host of 

"mini trials" that Defendant has always argued to be inevitable. There is, in short, no 

manageable way to determine the aggregate amount of restitution. 
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Finally, the trial plan fails to resolve the manageability issues posed by the 

affirmative defenses, and specifically the argument that at least some class members in 

fact worked most of their time outside the office. If, as Krosnick's survey initially found, 

the vast majority of the class sample would credibly testify that most of their time was 

spent inside the office and the confidence interval was relatively narrow, then one might 

infer that the number of witnesses the defense would calIon its affirmative defense would 

be relatively small. But if the results relied upon by Krosnick are as unreliable as 

suggested by a comparison of the 2008 and 2015 surveys, then the court cannot take 

much comfort in the notion that Plaintiffs' trial plan adequately manages the affirmative 

defenses. As with the issue of restitution, the affirmative defense would appear to require 

a host of "mini trials." 

In analyzing these issues, the court has considered the recent decision in Tyson 

Foods, Inc. v. Bouaphakeo (2016) 136 S.Ct. 1036 ("Tyson"). There, the claims involved 

an undercompensated task ("donning and doffing time") and the findings based on a 

statistical study were relied upon to establish averages of the time spent on that task that 

were then compared to existing time records. (Id., at 1043-1044.) Here, by contrast, there 

is no such alleged undercompensated task, and there are no time records. In Tyson, the 

liability determination revolved around the question of whether the class members were 

injured - i.e., whether they were entitled to overtime pay because their donning and 

doffing time typically resulted in total weekly time of over 40 hours whereas liability in 

this case turns on where the majority of work time was spent. In other words, a finding of 

liability here would not overlap in any way with the questions of whether any overtime 

hours were worked, and if so how many. The court notes that the current evidentiary 
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, record includes evidence likely to demonstrate that not all of the members of the putative 

class worked any overtime at all. Under these circumstances the factual questions specific 

to individual putative class members present severe manageability problems that were not 

present in Tyson. These have not been adequately addressed by the current trial plan. 

Finally, the court notes that at the oral argument in this case Plaintiffs argued that 

at the very least they had made a prima facie case that Deferidant misclassified the BBOs 

because the evidence in this record shows the employer's realistic expectations made this, 

in effect, a telemarketing job. 10 From this they argue that liability could certainly be 

established in a "phase 1 trial" using a statistically valid random sample along with other 

evidence, and that restitution could be reserved for a second phase or left to individual 

actions. This very argument, however, was previously made by Plaintiffs on appeal and 

rejected by the SC. Discussing Plaintiffs' reliance on Teamsters v. United States (1977) 

431 U.S. 324 ("Teamsters"), the Duran Court noted that Teamsters was a disparate 

treatment case, which by definition focused on the employer's intent, while in a 

misclassification case the focus is in large part on the employee's individual 

circumstances such that "[l]iability to one employee is in no way excused or established 

by the employer's classification of other employees." (Duran, at 35-36.) The SC further 

noted that "the scope of injuries caused by the defendant's conduct differs in the two 

types of cases. 'In a discrimination case, it is a reasonable possibility that all class 

members, even those who have fared exceedingly well, were subject to this unlawful 

10 This in fact was the finding of the court in the first trial based on what the SC subsequently determined to 
be a sample that was too small and skewed in favor of Plaintiffs. When one looks at the full record, which 
includes declarations and deposition testimony from BBOs as to whom the court excluded all evidence as 
to them the first time around, it cannot be assumed that this will be the conclusion after a trial based on an 
appropriate random sample and such additional class members as the defense may call. 
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policy or practice .... [~] This dimension is absent in a misclassification case. That is, it is 

meaningless to suggest that an employee who is performing exempt duties would have 

been even more exempt had the employer not engaged in the standard practice of 

misclassification." (Id. at 37, quoting King & Muraco, Classwide Determinations of Overtime 

Exemptions: The False Dichotomy Posed by Sav-On and a Suggested Solution (2006) 21 Lab. 

Law. 257, 268-269.) The Court went on to characterize Plaintiffs' argument as conflating 

liability and damages. In a discrimination case, "the defendant's liability for 

discrimination ... is generally suffered by all group members regardless of their 

individual circumstances," while "[ d]ecisions about the amount of damages owed for 

discriminatory conduct are entirely separate" and "not addressed in the burden-shifting 

framework at all." (Ibid., emphasis original.) In a misclassification case, however, 

liability and damages are intertwined, and Duran makes clear that one cannot, for 

manageability sake, defer liability issues to a subsequent damages or restitution phase. 

In this court's view, the foregoing discussion in Duran disposes of Plaintiffs' 

proposal that it at least proceed with a liability-only phase and deal with the restitution 

issues after liability is resolved. A finding here that Defendant's policy of classifying all 

BBOs as exempt was unlawful would not mean that all class members were misclassified 

and the amount of restitution owed to each could be left to a phase 2 trial. Rather such a 

"liability finding" would still leave unresolved the question of which class members were 

in fact misclassified because of that policy and, of those, which worked overtime so as to 

be entitled to restitution. While the latter question might be deferred to a phase 2, the 

former question must be resolved in phase 1 by identifying those who in fact worked 
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more than 50% of their time outside the office. ll This might be possible if a bona fide 

statistical survey provided reason to believe that only a few class members may have 

been properly classified and those could be readily identified; but the survey evidence 

here provides no such assurance. 

IX. CONCLUSION 

In sum, notwithstanding that the court recognizes that statistical sampling 

evidence can be used to determine liability il1 class actions, depending on the purpose for 

which the sampling is being introduced and on the underlying cause of action (Tyson, at 

1049), it nevertheless concludes that Plaintiffs' trial plan cannot get Plaintiffs to where 

they need to go in this case. When one recognizes that the relevant focus for restitution is 

on overtime hours, rather than total weekly hours, the effort to identify a manageable 

sample size for restitution collapses. This effect is exacerbated by the fact that the 

substantial variation between the 2008 Survey responses and the 2015 Survey responses 

demonstrates a level of bias and/or error sufficient to render the 2015 Survey responses 

unreliable for the purpose of supporting any aggregate restitution determination to be 

made by way of representative sampling. The variations between the two surveys also 

render the 2015 Survey seriously suspect, if not irrevocably tainted, for the otherwise 

legitimate purpose of determining a sample size for Plaintiffs' prima facie case. Even if 

II At one point in the argument it appeared that Plaintiffs were suggesting that the phase 1 could be 
structured so as to result in a declaratory judgment on the policy and that phase 2 would address who was 
entitled to restitution. But a declaratory judgment that the policy was unlawful would resolve nothing 
because to determine restitution each claimant would have to be called to testify as to where he or she spent 
most of their time and how much overtime they worked. Thus a declaratory judgment on the policy, 
standing alone, serves no purpose. To award any restitution, each claimant would have to be called, which 
would result in a phase 2 trial that would look very much like this case may once class certification is 
denied and a host of putative class members are added as additional named plaintiffs. (Yes, the court 
recognizes this may be where the case is now headed.) 
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that were not an issue, the SC's discussion of Teamsters as a model for handling this case 

forecloses the alternative approach offered by Plaintiffs' at oral argument because it 

defers key liability determinations to a phase 2 trial. 

Accordingly, Plaintiffs have failed to demonstrate that common issues will 

predominate or that individual issues can be effectively managed. Class certification is 

DENIED. Accordingly, Defendant's Motion is GRANTED, and Plaintiffs' Motion is 

DENIED. The parties are ORDERED to meet and confer on where this case is headed. If 

no appeal is taken, the court needs to know whether the case is going to trial with the 

currently named plaintiffs or if more will be added, and, if more are to be added, when 

and how many. The court will set a CMC in 30 to 45 days to address these issues. 

Page 40 of 40 

Wynne S. Carvill 
Judge of the Superior Court 



Case # 2001-035537 

Superior Court of California 
Alameda County 

. Case Name: DURAN vs U.S. BANK NATIONAL ASSOCIATION 
Document: ORDER DENYING CLASS CERTIFICATION 

CLERK'S CERTIFICATE OF 
SERVICE 

I certify that the following is true and correct: 

I am a Deputy Clerk employed by the Superior Court of California, County of Alameda. I am over the age of 18 
years. My business address is 1225 Fallon St 2nd Floor, California. I served this Order by: 

~ First Class Mail (CCP 1013a) - Placing copies in envelope(s) addressed as shown below and then by sealing 
and placing them for collection, stamping or metering with prepaid postage, and mailing on the date stated below, 
in the United States mail in Oakland, California, following standard court practices. 

o Electronic Service (CCP1010.6(C)(3) CRC 2.251(j)) - Emailing copies to the email addresses as shown 
below, fOllowing standard court practices. 

o FAX (CCP 1013e CRC 2.306 (c)) - Faxing copies to the fax numbers as shown below on the date stated below, 
following standard court practices. 

o Personal Service (CCP 1011 (a) (b)) - Personally delivering papers to an attorney or party. 

Wynne Law Firm 
Attn: Edward Wynne, Esq. 
100 Drakes Landing Road 
Suite 275 
Greenbrae, CA 94904 

Thelen, Reid & Priest, LLP 
Kent Sprinkle, Esq. 
101 Second Street 
Suite 1800 
San Francisco, CA 94105 

Date: 05/19/2016 

Carlton DiSante & Freudenberger LLP 
Attn: Timothy M. Freudenberger Esq. 
260 California Street 
Suite 500 
San Francisco, CA 94111 

Chad Finke 
Executive Officer/Clerk of the Superior Court 

By ~HtiUJrA.," 
Brenda Hives, Deputy Clerk 

Clerk's Certificate of Service 2001-035537.doc (Rev. OS/20/2015) 


